PROGRAMMATIC AGREEMENT

AMONG
THE ROCK ISLAND DISTRICT U.S. ARMY CORPS OF ENGINEERS
AND THE IOWA STATE HISTORIC PRESERVATION OFFICE
REGARDING THE PROPOSED FLOODWALL FEATURE
OF THE MAD CREEK SECTION 205 FLOOD PROTECTION PROJECT
CITY OF MUSCATINE, MUSCATINE COUNTY, IOWA

WHEREAS, the U.S. Army Corps of Engineers (Corps) proposes construction of a
floodwall feature as part of the Mad Creek Flood Protection Project under Section 205 of the
1948 Flood Control Act, herein the Mad Creek project, and,

WHEREAS, floodwall construction proposed for the Mad Creek project includes the
destruction of an existing historic limestone wall and associated excavation, landscaping, and
machinery staging areas immediately adjacent to two nineteenth century homes at the corner of
Mississippi Drive and Mulberry Avenue in Muscatine, lowa; and

WHEREAS, the area of potential effects (APE) has been determined but the
determination of effects has not been fully finalized, and

WHEREAS, the Corps has determined that the Mad Creek project may have an effect
upon properties potentially eligible for inclusion in the National Register of Historic Places, and
has consulted with the Advisory Council on Historic Preservation (Council) and the lowa State
Historic Preservation Officer (SHPO) pursuant to Section 800.14{b) of the regulations {36 CFR
Part 800) implementing Section 106 of the National Historic Preservation Act; (16 U.S.C. 470f);
[and Section 110(f) of the same Act {16 U.5.C. 470h-2(f)], and

WHEREAS, the Council has been notified and invited to participate as a signatory to the
agreement, and, after due consideration, has determined that their participation in executing the
general terms of the agreement 15 not necessary, and

WHEREAS, pursuant to Section 800.3 of the Council’s regulations and to meet the
Corps’ responsibilities under the National Environmental Policy Act of 1969 the Corps has
contacted the Indian Tribes (Tribes) and other consulting parties (INTERESTED PARTY
LIST) that may have an interest in the effects of this project on historic properties, and whether
any other traditional cultural properties or sacred sites may be potentially affected by this
undertaking. Those on the INTERESTED PARTY LIST (PA Attachment 1) will be provided
with public meeting announcements, special releases, and notifications of the availability of
report(s), including all draft agreement documentation, as stipulated by 36 CFR Part 800.14(b)ii)
of the NHPA,; and such comments received by the Corps will be distributed to the consulting
parties to this agreement and taken into account in finalizing plans for the undertaking, and

NOW, THEREFORE, the Corps and the SHPO/Tribal Historic Preservation
Officers (THPO) agree that subsequent to completion of National Environmental Policy Act
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documentation requirements, the project shall be implemented in accordance with the following
stipulations to satisfy the Corp’s Section 106 responsibility for all individual aspects of the
project,

I. HISTORIC PROPERTY SURVEYS AND TESTING

A. The Corps will take all measures necessary to discover, preserve, and avoid significant
historic properties, listed on, or eligible for, inclusion in the National Register of Historic Places,
burials, cemeteries, or sites likely to contain human skeletal remains/ artifacts and objects
associated with interments or religious activities, and provide this information, studies, and/or
reports to the SHPQ/THPO(s) through the implementation of historic property surveys and
testing, and the treatments of historic properties. The Corps will ensure that the following
measures are implemented:

1. The Corps has defined the area of potential effects in consultation with the SHPO and
will conduct a historic property visual (reconnaissance) survey with archaeological subsurface
testing and an architectural assessment of all standing structures.

2. The Corps will ensure that all reconnaissance surveys, subsurface testing, and
architectural assessments are conducted in a manner consistent with the Guidelines for
Archaeological nvestigations in lowa, the Secretary of the Interior's Standards and Guidelines for
Identification and Evaluation (48 FR 44720-23), and take into account the National Park Service
publication The Archaeological Survey: Methods and Ulses (1978) and any extant or most recent
version of SHPO guidelines for historic properties reconnaissance surveys/reports, related
guidance, and etc. These investigations will be implemented by the Corps and reviewed by the
SHPO/THPO(S).

3. In consultation with the SHPQO/THPO(s), and as appropriate, the Tribes and other
consulting parties, the Corps will evaluate for eligibility all significant historic properties by
applying the Nationa! Register criteria (36 CFR Part 60.4).

a. For those properties that the Corps and SHPO/THPOs agree are not eligible for
inclusion in the National Register, no further historic properties investigations will be
required, and the project may proceed in those areas.

b. If the survey results in the identification of properties that the Corps and the
SHPQ/THPO(s) agree are eligible for, or inclusion on, the National Register, the Corps
shall treat such properties in accordance with Part Il below,

¢. If the Corps and the SHPO/THPO(s) do not agree on National Register eligibility, or if
the Council or the National Park Service so request, the Corps will request a formal
determination of eligibility from the Keeper of the National Register, National Park
Service, whose determination shall be final,
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II. TREATMENT OF HISTORIC PROPERTIES

Those individual historic properties that the Corps and the SHPO/THPO(s) agree are eligible for
nomination to, or that the Keeper has determined eligible for inclusion in, the National Register
will be treated by the Corps in the following manner:

A. ARCHAEOLOGICAL AND ARCHITECTURAL DOCUMENTATION:

1. If the Corps determines, in consultation with the SHPO/THP((s), that no other actions
are feasible to avoid and minimize effects to properties, then the Corps will develop a treatment
plan, which may include data recovery, site avoidance and active protection measures. The
Corps will implement the treatment plan in consultation with the SHPO/T HPO(s).

2. If archeological data recovery is the agreed upon treatment, the data recovery plan will
address substantive research questions developed in consultation with the SHPO/THPO(s). The
treatment plan shall be consistent with the Guidelines for Archaeological Investigations in lowa,

the Secretary of the Interior's Standards and Guidelines for Archaeological Documentation (48
FR 44734-37), and take into account the Council's publication, Treatment of Archaeological

Properties (Advisory Council on Historic Preservation, 1980) and SHPO/THPO(s) guidance. It
shall specify, at a minimum, the following:

a. the property, properties, or portions of properties where the treatment plan is to be
carried out,

b. the research questions to be addressed, with an explanation of research relevance and
imporiance,

¢. the methods to be used, with an explanation of methodological relevance to the
rescarch guestions,

d. proposed methods of disseminating results of the work to the interested public, and,

¢. aproposed schedule for the submission of progress reports to the SHPO/T HPO(s).

1. If architectural recordation is an agreed upon treatment, the data recovery plan will be
developed in consultation with the SHPO/THPO(s) and consistent with the Secretary of the
Interior’s Standards and Guidelines for Architectural and Engineering Documentation. Prior to
demolition of any standing structure determined eligible for inclusion on the NRHP, the Corps
shall contact the National Park Service Midwest Region Chief of Cultural Resources to determine
what level and kind of recordation is required for the property when avoidance is not a feasible or
prudent alternative. Unless otherwise agreed to by the National Park Service, the Corps shall
ensure that all documentation is completed and accepted by HABS/HAER prior to demolition
and that all copies of this documentation are made available to the SHPO and appropriate local
archives recommended by the SHPO.
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4. The Corps shall ensure that the project design for new construction is compatible with
the historic and architectural qualities of the NRHP eligible standing structures in terms of scale,
massing, color, and materials, and is responsive to the recommended approaches to new
construction set forth in the Secretary of the Interior's Standards for Rehabilitation and
Guidelines for Rehabilitating Historic Buildings, and that the design and specifications for the
project are developed in consultation with the SHPO and submitted to the SHPO for review and
comment.

5. The Corps shall ensure that all NRHP eligible standing structures within the APE that
will not require demolition as part of this undertaking shall be protected from both direct and
indirect affects as a result of project activities. Protection measures shall be developed in
consultation with the SHPO and shall be included in the archeological and/or architectural
treatment plan.

6. The Corps shall submit the treatment plan to the SHPO/THPO(s) for 30 days review
and comment. The Corps will take into account SHPO/THPO comment, and shall ensure that the
treatment plan is implemented. The SHPO/THPO(s) may monitor this implementation.

7. The Corps will ensure that the treatment plan is carried out by or under the direct
supervision of an archaeologist(s), architectural historian(s) and/or other appropriate cultural
resource specialist that meets, at minimum, the Secretary of the Interior's Professiona
Qualifications Standards (48 FR 44738-9).

8. The Corps will ensure that adequate provisions, including personnel, time, and
laboratory space, are available for the analysis and curation of recovered materials from historic
properties.

9, The Corps will develop and implement an adequate program in consultation with the
SHPO/THPOs) to secure historic properties from vandalism during data recovery.

B. ADDITIONAL SITE-SPECIFIC TREATMENT MEASURES: Prior to the
implementation of any of the treatment measures outlined above, the Corps shall consult with the
SHPO/THPO(s) to determined whether these measures are sufficient to avoid, reduce, or mitigate
adverse effects to historic properties. Should there be a disagreement between the Corps and a
SHPO/THPO(s) that cannot be resolved, the Corps shall seck the consultation of the Council for
resolution. The Corps shall take into account the comments of the Council in making decisions
about the adequacy of such measures. The Corps shall provide to the Council and the
SHPOVTHPQ(s) a written response to the comment of the Council.
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I11. CURATED ITEMS

In consultation with the SHPQ/THPO(s), the Corps will ensure that all materials and
records resulting from the historic properties studies are curated at a a repository within the State
of Iowa in accordance with 36 CFR Part 79.

IV. TREATMENT OF HUMAN REMAINS AND ITEMS OF RELIGIOUS AND
CULTURAL SIGNIFICANCE

A. Tf human remains are encountered either during the data recovery or during any
project construction activities, the Corps will comply with all provisions outlined in the
appropriate state acts, statutes, guidance, provisions, etc., and any decisions regarding the
treatment of human remains will be made under consultation with the SHPO/THPO(s) and the
lowa Office of the State Archaeologist (Iowa Code Chapter 263B.7-9, 566, 716.5, and lowa
Administrative Code 685-11, as appropriate).

B. If items of religious and cultural importance to Tribes are encountered or collected, the
Corps will comply with all provisions outlined in the appropnate state acts, statutes, guidance,
provisions, etc., and any decisions regarding the treatment of human remains will be made in
consultation with the SHPO/THPO(s), Tribe(s), and the lowa Office of the State Archaeologist
(lowa Code Chapter 263B.7-9, 566, 716.5, and lowa Administrative Code 685-11, as
appropriate).

V. REPORTS

The Corps will ensure that all final historic property reports resulting from the actions
pursuant to this Agreement will be provided in a format that is consistent with contemporary
professional standards including the Guidelines for Archaeological Investigations in fowa, and to
the Department of the Interior's Format Standards for Final Reports of Data Recovery (42 FR
5377-79). Precise locations of significant historic properties may be provided only in a separate
appendix if it appears that the release of this data could jeopardize historic properties. Precise
locational data of traditional cultural properties or sacred sites, consisting of architectural,
landscapes, objects, or surface or buried archaeological sites, identified in coordination with
Tribe(s), will be considered to be sensitive information and pursuant to Section 304 of the NHPA
the Corps will not make this information available for public disclosure. The Corps will make
available for publication and public dissemination the reports and associated data, minus precise
aforementioned locational data and sensitive information.
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V1. PROVISION FOR POST-REVIEW DISCOVERIES

In accordance with 36 CFR Section 800.13, if previously undetected or undocumented
historic properties are discovered during project activities, the Corps will cease, or cause to stop,
any activity having an effect and consult with the SHPQ/THPO(s) to determine if additional
investigation is required. If further archaeological investigations are warranted or required, any
treatment plan will be performed by the Corps in accordance with Part Il TREATMENT OF
HISTORIC PROPERTIES, Part IIl CURATION, Part IV TREATMENT OF HUMAN
REMAINS AND ITEMS OF RELIGIOUS AND CULTURAL SIGNIFICANCE, and V
REPORTS, all of this Agreement. If both the Corps and the SHPO/THPO(s) determine that
further investigation is not necessary or warranted, acti vities may resume with no further action
required. Any disagreement between the Corps and the SHPO/THPO(s) concerning the need for
further investigations will be handled pursuant to Part VII DISPUTE RESOLUTION of this
Agreement.

VII. DISPUTE RESOLUTION

Should the SHPO/THPO(s) or the Council object within 30 days to any plans or actions
provided for review pursuant to this Agreement, the Corps will consult with the objecting party to
resolve the objection. If the Corps determines that the disagreement cannot be resolved, the
Corps will request further comment from the Council in accordance with the applicable
provisions of 36 CFR Part 800.7. The Corps in accordance with 36 CFR Part B00.7(c)(4) will
take any Council comment provided in response into account, with reference only to the subject
of the dispute. The Corps' responsibility to carry out all actions under this Agreement that are not
the subjects of the dispute will remain unchanged.

VIII. TERMINATION

Any of the signatories to this Agreement may request a reconsideration of its terms or
revoke the relevant portions of this Agreement upon written notification to the other signatories,
by providing thirty (30) days notice to the other signatories, provided that these signatories will
consult during the period prior to termination to seek agreement on amendments or other actions
that would avoid termination. In the advent of termination, the Corps will comply with 36 CFR
Parts 800.3 through 800.7 with regard to individual undertakings covered by this Agreement.

IX. AMENDMENTS

Any signatories to this Agreement may request that it be amended, whereupon the other
signatories parties will consult in accordance with 36 CFR Part 800.13, to consider such
amendment.
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X. PERIODIC REVIEW

A. The Corps will provide the SHPO/THPO(s) with evidence of compliance with this
Agreement by letter on January 1, 2003, and once every year thereafler said date. This
documentation shall contain the name of the project, title of the documents which contained the
Agreement, historic properties identified, determinations of effect, avoidance procedures, level of
investigation(s) and/or mitigation(s) conducted with titles of all project reports related to such
investigation(s) and/or mitigation{s) which have been completed.

B. The Corps shall review the necessity of this PA after a period of five years from the
date of Corps signature in order to determine whether it should be reissued or allowed to expire.
If the PA requires reissue, the Corps shall consult with the SHPO/THPO(s) in order to insure
compliance with the most current version of the federal regulations (36 CFR Part 800)
implementing Section 106 of the National Historic Preservation Act; (16 U.5.C. 470f); [and
Section 110(f) of the same Act (16 U.S.C. 470h-2(f}].

XI. EXECUTION AND IMPLEMENTATION

A. Nothing in this Agreement is intended to prevent the Corps from consulting more
frequently with the SHPO/THPO(s) or the Council concerning any questions that may arise or on
the progress of any actions falling under or executed by this Agreement. Any resulting
modifications to this Agreement will be coordinated in accordance with Section 800.5(e)(5).

B. The undersigned concur that the Corps has satisfied its Section 106 responsibilities for

all individual undertakings through this Agreement regarding the implementation of the
floodwall construction plans as a result of the Mad Creek Section 205 Flood Protection Study.
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XII. SIGNATORIES TO THIS AGREEMENT

A. ROCK ISLAND DISTRICT, U.S. ARMY CORPS OF ENGINEERS:

BY: /4 il Date/& (ifoloe 200
Colonel William J. é e .
District Engineer
U. 8. Army Corps of Engineers
Rock Island District

B. IOWA STATE HISTORIC PRESERVATION OFFICER:

BY: _Mﬁ fmﬂ Date: :’:]ml- 24, doog

Lowell Soike /
Towa Deputy State Historic Preservation Officer
State Historical Society of lowa
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PA ATTACHMENT 1. Interested Parties List.

I-9



INTERESTED PARTIES LIST

Ho-Chunk Nation

Historic Preservation Depariment
P.O. Box 667

Highway 54 East

Black River Falls, WI 34615

Mr. Leon Campbell

Chairman

lowa of Kansas Executive Committes
Route 1, Box 584

White Cloud, KS 66094

Mr. Donald L. Robidoux
NAGPRA Coordinator

[owa Tribe of Nebraska and Kansas
Route 1, Box 210

Hiawatha, K5 66434

Chairman

lowa of Oklahoma Business Committee
lowa Veterans Hall

P.O. Box 190

Perkins, OK. 74059

Ms. Marianne Long
Cultural Preservationist
lowa Trbe of Oklahoma
Rural Route 1, Box 721
Perkins, OK 74059

Mr. Johnathan Buffalo

Chairman - Meskwaki Tribal Historical
Preservation Coordinator

Sac and Fox Tribal Council

349 Meskwaki Road

Tama, IA 52339-9629

Chairman

Sac and Fox of the Missouri Tribal Council
305 Morth Main

Reserve, KS 66434-9723

Chairman

Sac and Fox of Oklahoma Business
Committee

Route 2, Box 246

Stroud, OK 74079

PA ATTACHMENT 1. Interested Parties List.

{Chairman

Otoe-Missouria Tribal Council
P.D. Box 68

Red Rock, OK 74651

Ms. Mildred Hudson

NAGPEA Coordinator
Otoe-Missouria Tribe of Oklahoma
Otoe-Missouria Tribal Office
Route 1, Box 62

Red Rock, OK 74651

M. David Lee Smith
Cultural Preservation Officer
Winnebago Tribe of Nebraska
P.O. Box 687

Winnebago, WNE 68071

Mr. Don E. Giles

Chief

Peona Indian Tribe of Oklahoma
PO, Box 1527

Miami, OK 74355

Mr. Raul Garza

Chairman

Kickapoo Traditional Tribe of Texas
P.O. Box 972

Eagle Pass, TX T8853

Ms. Carol Anske

Chairperson

Kickapoo of Kansas Tribal Council
Route 1, Box 157

Horton, KS 66349

Ms. Mana Pearson

Governor’s Liaison for Indian Affairs
1001 North Dakota Avenue

Ames, 1A 50010

Ms. Lavon Grimes

State Historical Society of Iowa
R&C Coordinator

600 East Locust

Des Moines, IA 50319-0290
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Mr. A.J. Johnson
City Administrator
City of Muscatine
City Hall

215 Sycamore Street
Muscatine, LA 52761

Muscatine Area Heritage Association
2918 Bonnie Drive
Muscatine, [A 52761

Board of Supervisors
Muscatine County Courthouse
401 East 3rd Street
Muscatine, [A 52761



