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SUBJECT:
Permit Activities:  U.S. Supreme Court SWANCC Ruling

Congressional Districts:  All
1.  Background:  

· On January 9, 2001, the U. S. Supreme Court issued a decision which invalidated a Corps permit denial by the Chicago District for the construction of a sanitary landfill (balefill) – Solid Waste Agency of Northern Cook County (SWANCC) v. United States Army Corps of Engineers (Slip Opinion, No. 99-1178, October Term, 2000).   The Court determined that the Corps did not have (404) jurisdiction over the isolated ponds that would be filled. 

2.  Application:

· The SWANCC ruling primarily invalidated the Migratory Bird Rule.  This affected the definition of “waters of the United States” at 33 CFR 328.3(a)(3), in that waters affecting interstate commerce soley by virtue of their use as habitat by migratory birds are no longer considered regulated “waters of the United States” under the Clean Water Act (CWA).   As such, the Corps currently is not relying on the Migratory Bird Rule connection as the sole basis for assertion of regulatory jurisdiction under the Clean Water Act.

· The Court did not overrule the holding or rationale of United States v. Riverside Bayview Homes, Inc., 474 U.S. 121 (1985), which upheld the regulation of traditionally navigable waters, interstate waters, their tributaries, and wetlands adjacent to each.  We are continuing to exert CWA regulatory jurisdiction over all tributaries to waters of the U.S., interstate waters, as well as wetlands contiguous to and adjacent to those regulated tributaries.   To be contiguous or tributary there must be a continuous surface water connection between the two aquatic areas.  Groundwater, surface overflow of extreme precipitation events, or tiling do not constitute surface water connections.  Culverts under a road fill or a ditch generally would constitute a surface water connection.  

· Examples of waters within Rock Island District primarily affected by the SWANCC ruling include isolated borrow pits, quarries etc., isolated wetlands, isolated farmed wetlands, isolated prairie potholes, and the like.  We are closely examining each application on a case-by-case basis for SWANCC implications

3.  Point of Contact:  Steven J. Vander Horn, P.E., Chief, Regulatory Branch, Operations Division, Rock Island District, telephone number (309) 794-5370. E-mail is steven.j.vanderhorn@mvr.usace.army.mil.

